§2570.42

under either §2570.46 or §2570.47 of this

part and after considering the entire

record in the case, including the record

of the hearing, the Department decides

to withdraw the proposed exemption.
(b) [Reserved]

§2570.42 Notice of proposed exemp-
tion.

If the Department tentatively de-
cides, based on all the information sub-
mitted by an applicant, that the ex-
emption should be granted, it will pub-
lish a notice of proposed exemption in
the FEDERAL REGISTER. The notice
will:

(a) Explain the exemption trans-
action and summarize the information
received by the Department in support
of the exemption;

(b) Specify any conditions under
which the exemption is proposed;

(c) Inform interested persons of their
right to submit comments in writing to
the Department relating to the pro-
posed exemption and establish a dead-
line for receipt of such comments;

(d) If the proposed exemption in-
cludes relief from the prohibitions of
section 406(b) of ERISA, section
4975(c)(1)(E) or (F) of the Code, or sec-
tion 8477(c)(2) of FERSA, inform inter-
ested persons of their right to request
a hearing under §2570.46 of this part
and establish a deadline for receipt of
requests for such hearings.

§2570.43 Notification of
persons by applicant.

interested

(a) If, as set forth in the exemption
application, the notification that an
applicant intends to provide to inter-
ested persons upon publication of a no-
tice of proposed exemption in the FED-
ERAL REGISTER is inadequate, the De-
partment will so inform the applicant
and will secure the applicant’s written
agreement to provide what it considers
to be adequate notice under the cir-
cumstances.

(b) If a notice of proposed exemption
is published in the FEDERAL REGISTER
in accordance with §2570.42 of this part,
the applicant must notify interested
persons of the pendency of the exemp-
tion in the manner and time period
specified in the application or in any
superseding agreement with the De-
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partment. Any such notification must
include:

(1) A copy of the notice of proposed
exemption; and

(2) A supplemental statement in the
following form:

You are hereby notified that the United
States Department of Labor is considering
granting an exemption from the prohibited
transaction restrictions of the Employee Re-
tirement Income Security Act of 1974, the In-
ternal Revenue Code of 1986, or the Federal
Employees’ Retirement System Act of 1986.
The exemption under consideration is ex-
plained in the enclosed Notice of Proposed
Exemption. As a person who may be affected
by this exemption, you have the right to
comment on the proposed exemption by
[date].l [If you may be adversely affected by
the grant of the exemption, you also have
the right to request a hearing on the exemp-
tion by [date].]2

Comments or requests for a hearing should
be addressed to: Office of Exemption Deter-
minations, Employee Benefits Security Ad-
ministration, room ,3 U.S. Department
of Labor, 200 Constitution Avenue NW.,
Washington, DC 20210, ATTENTION: Applica-
tion No. 4

The Department will make no final deci-
sion on the proposed exemption until it re-
views all comments received in response to
the enclosed notice. If the Department de-
cides to hold a hearing on the exemption be-
fore making its final decision, you will be
notified of the time and place of the hearing.

(c) The method used to furnish notice
to interested persons must be reason-
ably calculated to ensure that inter-
ested persons actually receive the no-
tice. In all cases, personal delivery and
delivery by first-class mail will be con-
sidered reasonable methods of fur-
nishing notice.

(d) After furnishing the notice re-
quired by this section, an applicant

1The applicant will write in this space the

date of the last day of the time period speci-
fied in the notice of proposed exemption.

2To be added in the case of an exemption
that provides relief from section 406(b) of
ERISA or corresponding sections of the Code
or FERSA.

3The applicant will fill in the room number
of the Division of Exemptions. As of the date
of this final regulation, the room number of
the Division of Exemptions was N-5671.

4The applicant will fill in the exemption
application number, which is stated in the
notice of proposed exemption, as well as in
all correspondence from the Department to
the applicant regarding the application.
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must provide the Department with a
statement confirming that notice was
furnished to the persons and in the
manner and time designated in its ex-
emption application or in any super-
seding agreement with the Depart-
ment. This statement must be accom-
panied by a declaration under penalty
of perjury attesting to the truth of the
information provided in the statement
and signed by a person qualified under
§2570.34(b)(5) of these procedures to
sign such a declaration. No exemption
will be granted until such a statement
and its accompanying declaration have
been furnished to the Department.

§2570.44 Withdrawal of exemption ap-
plications.

(a) An applicant may withdraw his
application for an exemption at any
time by informing the Department, ei-
ther orally or in writing, of his intent
to withdraw.

(b) Upon receiving an applicant’s no-
tice of intent to withdraw an applica-
tion for an individual exemption, the
Department will confirm by letter the
applicant’s withdrawal of the applica-
tion and will terminate all proceedings
relating to the application. If a notice
of proposed exemption has been pub-
lished in the FEDERAL REGISTER, the
Department will publish a notice with-
drawing the proposed exemption.

(c) Upon receiving an applicant’s no-
tice of intent to withdraw an applica-
tion for a class exemption or for an in-
dividual exemption that is being con-
sidered with other applications as a re-
quest for a class exemption, the De-
partment will inform any other appli-
cants for the exemption of the with-
drawal. The Department will continue
to process other applications for the
same exemption. If all applicants for a
particular class exemption withdraw
their applications, the Department
may either terminate all proceedings
relating to the exemption or propose
the exemption on its own motion.

(d) If, following the withdrawal of an
exemption application, an applicant
decides to reapply for the same exemp-
tion, he may submit a letter to the De-
partment requesting that the applica-
tion be reinstated and referring to the
application number assigned to the
original application. If, at the time the

§2570.45

original application was withdrawn,
any additional information to be sub-
mitted to the Department under
§2570.39 of these procedures was out-
standing, that information must ac-
company the letter requesting rein-
statement of the application. However,
the applicant need not resubmit infor-
mation previously furnished to the De-
partment in connection with a with-
drawn application unless reinstate-
ment of the application is requested
more than two years after the date of
its withdrawal.

(e) Any request for reinstatement of
a withdrawn application submitted in
accordance with paragraph (d) of this
section, will be granted by the Depart-
ment, and the Department will take
whatever steps remained at the time
the application was withdrawn to proc-
ess the application.

§2570.45

(a) The Department will entertain
one request for reconsideration of an
exemption application that has been fi-
nally denied pursuant to §2570.41 (a)(2)
or (a)(3) of this part if the applicant
presents in support of the application
significant new facts or arguments,
which, for good reason, could not have
been submitted for the Department’s
consideration during its initial review
of the exemption application.

(b) A request for reconsideration of a
previously denied application must be
made within 180 days after the issuance
of the final denial letter and must be
accompanied by a copy of the Depart-
ment’s final letter denying the exemp-
tion and a statement setting forth the
new information and/or arguments that
provide the basis for reconsideration.

(c) A request for reconsideration
must also be accompanied by a declara-
tion under penalty of perjury attesting
to the truth of the new information
provided, which is signed by a person
qualified under §2570.34(b)(6) of these
procedures to sign such a declaration.

(d) If, after reviewing a request for
reconsideration, the Department de-
cides that the facts and arguments pre-
sented do not warrant reversal of its
original decision to deny the exemp-
tion, it will send a letter to the appli-
cant reaffirming that decision.

Requests for reconsideration.
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